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Catch-and-Detain: The Detention Bed Quota and the 
United States’ Overreliance on Detention as a Tool for 
the Enforcement of Immigration Laws

tively effective. Third, the quota prevents 
DHS from focusing on detention decisions 
based on its priorities and needs—namely 
focusing on noncitizens who are danger-
ous or have no ties to the community.11 
Finally, with two thirds12 of the detainee 
population contracted out to private pris-
ons and state and local jails, the quota 
fuels an industry that imposes heavy costs 
on society by hurting American families 
and jobs at taxpayers’ expense.

The goal of immigration detention is not 
to punish but to protect the public and 
ensure that detainees appear in court 
and comply with final removal orders.13 
So why does the United States detain so 
many noncitizens? While some undocu-
mented immigrants—especially those 
considered a public threat—should be 
detained, for many others, institutional 
detention is an unnecessary and drastic 
waste of funds. 

adequate basic services. Even though less 
expensive and more humane alternatives 
to detention are similarly effective,8 the 
quota remains in place. For legislators 
who need to show a tough stance on im-
migration enforcement, the quota has be-
come an easy fix to an ever-evolving prob-
lem.9 How the government will continue 
to deal with the 11 million undocumented 
immigrants living in the shadows—and 
the more who are yet to come—is a ques-
tion that lies at the very heart of America 
as a nation.  

Thesis
This paper argues that the detention 
quota should be eliminated in favor of 
individualized risk assessments that de-
termine whether institutional detention 
or alternatives are more appropriate. First, 
at $5 million dollars a day—and almost $2 
billion dollars a year—the quota is incred-
ibly expensive to fulfill compared to vi-
able alternatives at a fraction of the cost.10 
Second, Alternatives to Detention (ATD) 
programs are more humane and compara-
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I. Introduction

Background
For many years, immigration policy in 
the United States has stirred countless 
debates both at the national and state 
levels. It is not an isolated issue, but one 
that involves economics, foreign rela-
tions, national security, considerations of 
race and class, and the very idea of what 
it means to be American. As legislators 
struggle with finding a way to reform the 
immigration system, one fact is clear: the 
system no longer aligns with the needs of 
American society. While this conversation 
unfolds, Immigration and Customs En-
forcement (ICE) detains nearly 34,000 non-
citizens1 every night to comply with what 
it interprets as a congressional quota.2 The 
obscure quota,3 which originates from 
language that first appeared in the 2010 
DHS Appropriations Act, costs taxpayers 
over $5 million a day and approximately 
$1.4 billion dollars per year.4 

Immigration detention has become the 
fastest growing detention system in the 
United States.5 An overwhelming majority 
of the detainees affected by the detention 
bed quota poses no threat to society or 
risk of flight.6  Conditions in many of these 
detention centers are poor,7 often expos-
ing detainees to sexual assault, forced 
labor, verbal and physical abuse and in-

“For one true measure of a nation is its success in fulfilling the 
promise of a better life for each of its members. Let this be 
the measure of our nation.”  

—Special message to the Congress, February 27, 1962, Public Papers of the President:  
John F. Kennedy, 1962
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II. Development

Detention as the default 
approach for immigration 
enforcement 
For most of United States immigration his-
tory, detention was the exception, not the 
norm.  It wasn’t until 1892, when the first 
federally operated immigration detention 
center was opened on Ellis Island, New 
York, that the federal government began 
to detain immigrants who sought entry 
to the United States.14 Once detention did 
become a common practice, it was a fairly 
brief process—a quick screening tool to 
protect national security.

Pursuant to the Immigration Act of 1893, 
detained immigrants were held briefly—
between three and five hours—for the 
limited purpose of conducting an in-
spection.15 The inspection was meant to 
ensure the detainee was in good health 
and would not become a public burden.16 
The Supreme Court recognized that im-
migration detention without trial was 
permissible,17 and even necessary, to find 
out whether the detainee was entitled to 
remain in the United States or to other-
wise make arrangements for their depor-
tation.18 Except for those who were con-
sidered a threat to national security or an 
enemy of the U.S. government, detention 
was a routine administrative procedure in 
those early years.19 

In 1952, Congress eliminated the prac-
tice of detaining immigrants, except for 
those deemed to be dangerous to soci-
ety or a flight risk.20 While the Attorney 
General was vested with statutory discre-
tion to deny bail to aliens in deportation 
proceedings, the Board of Immigration 
Appeals (BIA) had “long interpreted that 
statutory grant of discretion to conform 
to due process requirements, holding that 
aliens should not be detained unless they 

posed either a risk of flight or a danger to 
the national security.”21

The closure of Ellis Island in 1954 ap-
peared to have symbolized the demise of 
immigration detention.22 In fact, for the 
following decades, only a few individu-
als were detained during immigration 
proceedings.23The detention system was 
eventually resurrected in the 1980s with 
the opening of new detention centers to 
house refugees arriving from Cuba, Haiti 
and Central America.24 This large influx of 
unauthorized migrants created public and 
congressional animosity that influenced 
“the adoption of a U.S. policy favoring the 
detainment of more aliens.”25  

Animosity and concerns about public 
safety rose. In 1988, Congress responded 
by enacting the first mandatory deten-
tion legislation provisions into law. This 
legislation requires that a specific class of 
noncitizens, those who had been charged 
with—but not necessarily found guilty 
of—committing “aggravated felonies,”26 
be detained without bond.27 Because of 
mandatory detention, individuals who 
had been charged with committing “ag-
gravated felonies” could no longer apply 
for relief from deportation, such as cancel-
ation of removal, asylum or naturalization. 
Since then, the list of aggravated felonies 
has been expanded beyond recognition. 
Today, an offense no longer needs to be 
aggravated, nor a felony, to qualify as an 
“aggravated felony” for immigration pur-
poses.28

Congress believed that the Immigration 
and Naturalization Service (INS)—the 
agency in charge of immigration at the 
time—was ineffective at identifying and 
deporting removable noncitizens.29 Spe-
cifically, Congress was concerned that 
noncitizens who had committed violent 
crimes might be released from criminal 

custody30 before INS could deport them.31 
Congress also had little trust in the agen-
cy’s decision-making ability regarding the 
release of some of these detainees, and 
therefore suspended INS’ discretion to 
release this type of noncitizen on bond.32 
When this legislation came about, over 20 
% of non-detained criminal immigrants 
in deportation proceedings were fail-
ing to appear at their deportation hear-
ings.33 Thus, some legislators concluded 
that mandatory detention of noncitizens 
in removal proceedings who had been 
charged with certain crimes would be the 
best way to ensure their compliance with 
removal orders.34 

The government’s desire to keep danger-
ous people out of the United States was 
further reinforced by two terrorist at-
tacks—The World Trade Center bombing 
in 1993 and the Oklahoma City bombing 
in 1995—which understandably raised 
national security concerns.35 As a result of 
these events, U.S. immigration law shifted 
dramatically in the 1990s.36 In 1996, Con-
gress passed two pieces of legislation that 
significantly changed immigration deten-
tion in the United States.37 Through this 
legislation, Congress further expanded 
the list of offenses that would trigger 
mandatory detention without the possi-
bility of bond.38 

Besides aggravated felonies, Congress in-
cluded other automatic triggers—namely 
drug offenses,39 two or more crimes of 
“moral turpitude”,40 and pending final re-
moval orders.41 Additionally, Congress also 
created “Expedited Removal of Arriving 
Aliens,” a process that allows immigration 
officials to summarily42 deport immigrants 
arriving without proper documents.43 Fi-
nally, Congress increased the budget for 
immigration detention.44 The combination 
of the expansion of mandatory detention, 
expedited removal, and additional funds 

For most of United States immigration history, detention was the exception, not the norm.  It 
wasn’t until 1892, when the first federally operated immigration detention center was opened 
on Ellis Island, New York, that the federal government began to detain immigrants who sought 
entry to the United States.14
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A Smarter Way to Achieve 
Immigration Detention Goals
 Because the goals of immigration deten-
tion are to ensure compliance with final 
removal orders and protect public safety, 
institutional detention is only neces-
sary for some noncitizens. The decision 
to take a person’s liberty—perhaps the 
most precious of American values—and 
to pay over one hundred dollars for it per 
day should be well founded.66 If after an 
individualized assessment, a noncitizen is 
deemed to not present a flight risk or any 
danger to the community, there is no jus-
tification for taking his liberty and squan-
dering taxpayer dollars. 

Alternatives to Detention (ATD) programs 
were created to address detainees who 
are not legally subject to mandatory de-
tention, are not dangerous and present a 
low flight risk.67 A perfect candidate for 
ATD programs would be someone with 
strong ties to the community and no his-
tory of violence—a criteria met by many 
people lingering in detention centers 
today. Through ATD programs, ICE can 
monitor non-criminal immigrants for a 
fraction of the cost of institutional deten-
tion without wasting taxpayer dollars or 
disrupting families.68 These programs cost 
up to $17 dollars per immigrant per day—
about thirteen times less than the cost of 
institutional detention.69 If the detention 
bed quota was removed, taxpayers could 
save over $1.4 billion dollars per year.70 
The federal criminal system, as well as the 
criminal systems of every state in the Unit-
ed States, has used ATD programs to some 
extent, with great success.71 

Alternative to Detention programs can 
include a combination of the following 
monitoring mechanisms: 1) supervised re-
lease to non-governmental organizations, 
2) release on bail to an individual citizen, 
3) reporting requirements by phone or 

2010 DHS Appropriations Act.53 Senator 
Byrd—then Chairman of the DHS Appro-
priations Committee—and other lawmak-
ers were concerned that, under President 
Bush’s administration, ICE was failing to 
enforce immigration laws.54 Pursuant 
to the “catch-and-release” enforcement 
policy, non-Mexican undocumented im-
migrants who were apprehended at the 
border were released with instructions to 
appear in immigration court at some later 
date.55 The policy was highly unsuccessful 
due to the large amount of released non-
citizens that absconded.56 

The appropriations bill that created the 
quota proposed additional funding for 
detainee beds as a way to control the 
inflow of undocumented immigrants.57 
The quota was presented as a matter of 
national security.58 Nevertheless, the over-
whelming majority of ICE detainees is not 
dangerous and has never committed vio-
lent offenses that would be punishable by 
incarceration.59 Supporters of the quota, 
however, argue that violating immigration 
law—an administrative, not criminal, mat-
ter—constitutes grounds for detention for 
an unspecified length of time.60 

The increase of funding for detention 
beds, along with the hiring of additional 
Border Patrol agents, was presented as 
a reason for the rise in removals of non-
citizens.61 However, statistics reveal no 
correlation between the number of appre-
hensions and the number of detainees.62 
It is not that the U.S. government, with 
increased funding for beds, began to ap-
prehend more noncitizens; it’s that it be-
gan to detain a larger percentage of those 
apprehended than before.63 In the last 
few years, though, the number of undocu-
mented immigrants in the United States 
has been declining.64 The amount of de-
tainees, however, continues to rise.65 

for immigration detention resulted in an 
explosion in numbers of immigrant de-
tainees.45 To this day, a large percentage 
of these detainees who are mandatorily 
detained never undergo an individual as-
sessment to determine their risk of flight or 
danger to the community.46 

Detention has become the primary means 
of immigration law enforcement, regard-
less of security threat or risk of flight.47 
Bed space capacity increased from 7,500 
daily beds in 1995 to over 30,000 in 
2009.48 As direct response to the Sep-
tember 11 attacks, the U.S.A Patriot Act of 
2011 radically revised the rules governing 
immigrant detention.49 This policy shift—
and consequent expansion of the deten-
tion system—led to a sharp increase in 
immigration detainees.50

A Tough Stance on Immigration 
Enforcement
Immigration detention is now the respon-
sibility of Immigration Customs Enforce-
ment (ICE)—the main investigative arm 
of the Department of Homeland Security 
(DHS).51 ICE detains a variety of nonciti-
zens, including those who: 1) entered the 
U.S. without proper documents; 2) over-
stayed their visas, 3) have been charged 
or convicted of crimes that make them 
removable, 4) have been deported or or-
dered to leave the country but returned 
or remained in the U.S., and/or 5) are seek-
ing asylum. Most of these detainees are 
not subject to mandatory detention and 
would be eligible for release if ICE deter-
mined—after an individualized assess-
ment—that they are not dangerous or a 
flight risk.52 

Until 2009, ICE was not subject to an immi-
gration detention quota. The late Senator 
Robert Byrd, a Democrat from West Vir-
ginia, introduced the requirement in the 

Detention has become the primary means of immigration law enforcement, regardless of 
security threat or risk of flight.47 
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1997 and 2000.82 Through the AAP, DHS 
tested out “different methods and levels 
of supervision to learn how to increase 
rates of court appearance and compliance 
with adverse rulings.”83 Supervision under 
AAP was made through a combination of 
in-person reporting, required phone-ins 
and home visits, resulting in 91% success 
rate. The key to its success was the partici-
pation of community-based organizations 
that supervised and provided resources to 
detainees.84 

A second example of a community-based 
ATD program was the partnership be-
tween DHS and the Lutheran Immigration 
and Refugee Service (LIRS). In 1999, DHS 
and LIRS came together to release 25 Chi-
nese asylum seekers from detention into 
open shelters around the country.85 Not 
unlike AAP, this program was also very suc-
cessful; 96% of the participants appeared 
at their hearings. A third community-
based ATD program was the collaboration 
between DHS and the Catholic Charities of 
New Orleans to address 39 asylum seekers 
released from detention and 64 “indefinite 
detainees” who were not legally remov-
able from the U.S..86Again this program—
which ran between 1999 and 2002—
proved to be very successful (97% success 
rate).87 Finally, another option could be 
release on bail or home electronic moni-
toring (ankle bracelets).88

Liberal and conservative organizations 
alike—including the Heritage Foundation, 
the International Association of Chiefs of 
Police, the National Conference of Chief 
Justices, the American Bar Association 
and the Council on Foreign Relations—
support ATD programs.89 However, even 
though ATD programs are inexpensive, 
more humane and efficient to run, ICE still 
depends mainly on institutional deten-
tion—as less than 5% of detainees are 
supervised through ATD programs.90 ATD 

programs are also almost as effective as 
institutional detention even though the 
U.S. government invests significantly less 
on them.91 

Unsound Policymaking
The policy behind the detention bed quo-
ta is unsound. First, satisfying the quota 
through institutional detention is tremen-
dously expensive, especially when com-
pared to its alternatives. A recent study 
found that the U.S. government “spends 
more on immigration enforcement than 
all its other principal criminal federal law 
enforcement agencies combined.”92 Ac-
cording to ICE, for fiscal year 2014, insti-
tutional detention of immigrants cost 
American taxpayers $119 per immigrant 
per day—a figure that does not account 
for operational costs.93  Conversely, Alter-
native to Detention programs cost only 
between 70 cents and 17 dollars per day.94

Second, ATD programs are almost as ef-
fective as institutional detention. As previ-
ously stated, the goal of immigration de-
tention is not to punish, but to protect the 
public and ensure that detainees appear 
in court and comply with removal orders. 
For noncitizens who are not dangerous 
and do not present a risk of flight, ATD 
programs provide more cost-effective 
ways to ensure their appearance in court 
and compliance with removal orders.95 
Research supports this conclusion: up to 
99% of active participants in ATD program 
ISAPII appeared at their immigration hear-
ings.96 While the success rate of other 
ATD programs has been somewhat lower, 
those programs can be improved with 
increased investment.

ATD programs are not only more cost-
effective than detention, but also more 
humane. Detainees in institutional deten-
tion are many times commingled with 
actual criminals in state and local jails.97 

in-person, 4) open center detention, or 5) 
community release.72 DHS created three 
different ATD programs: the Intensive Su-
pervision Appearance Program (ISAP), the 
Enhanced Supervision Reporting (ESR) 
program and Electronic Monitoring (EM) 
program. The first two—ISAP and ESR—
are run by contractors and have experi-
enced high success rates.73

Since 2004, contractors have supervised 
detainees in ISAP through multiple ap-
proaches including telephonic reporting, 
radio frequency, GPS tracking, and unan-
nounced home visits.74  By October 2009, 
ISAP had served 13,000 participants and 
experienced a success rate of 87%.75 ESR, 
a program that uses all the same supervis-
ing mechanisms as ISAP, was created in 
2007.76 This program yielded a very high 
success rate—even higher than ISAP—of 
96%.77 Electronic Monitoring is the only 
program that is actually run by ICE. Cre-
ated in 2009, EM is only available in states 
where ISAP and ESR are not.78 It uses only 
three supervising techniques: telephonic 
reporting, radio frequency, and GPS 
tracking, and experienced a success rate 
of 93%.79 While it could be argued that 
any program that is not 100% successful 
would not be an adequate substitute for 
institutional detention, these programs 
could be improved by greater investment. 
ISAP’s successor, ISAPII, yielded between a 
96% and 99% success rate.80

Other ATD programs were designed by 
DHS in partnership with community-
based organizations, and are then run by 
those organizations. The first example of 
this type of program was the Appearance 
Assistance Program—a pilot program de-
veloped between ICE and the Vera Insti-
tute of Justice, a non-profit organization.81 
The Appearance Assistance Program 
(AAP) was very successful for the three 
years that it was intended to run, between 

 A recent study found that the U.S. government “spends more on immigration enforcement 
than all its other principal criminal federal law enforcement agencies combined.” 92 
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detainees to work for between $1 and $3 
a day.117 These corporations then charge 
detainees to access basic services—the 
money earned by those detainees is re-
invested into the prison to pay for exor-
bitant phone call rates, or other necessi-
ties like toothpaste and soap.118 Another 
important disadvantage of third party 
detention is the diminished transparency 
and accountability.119 Once detention is 
placed in the hands of third parties, ICE 
can no longer directly monitor human 
rights abuses and compliance with U.S. 
law and policy as effectively.120 

The amount of detainees is not only grow-
ing—it is growing with increasing speed. 
In 1996, the U.S. government detained 
approximately 70,000 noncitizens, and in 
2012, a staggering 400,000.121 Between 
2001 and 2010, the amount of detainees 
almost doubled, from 209,000 in 2001 
to 392,000 in 2010.122 The number of im-
migration detainees grew at a faster rate 
than privately-held state or federal prison-
ers during that time.123 As the numbers of 
detainees grow, the immigration deten-
tion industry continues to become more 
profitable. Federal government contracts 
to detain 1,000 or more immigrants are 
common and have sparked a new wave 
of private prisons, especially in the South-
western states.124 

Tailoring Detention Practices 
to Meet Immigration Detention 
Goals
Like any other federal government agen-
cy, ICE has discretion to prioritize its goals 
and allocate funds according to those 
priorities. ICE should be able to focus its 
limited resources on meeting the goals 
of immigration detention.125 Specifically, 
ICE prioritizes the detention of “serious 
felons, repeat offenders, or individuals 
with a lengthy criminal record of any kind, 
known gang members…and individuals 

for detention operations has transformed 
immigration detention into an industry. 
In the hands of third parties, this industry 
has an incentive to treat human beings 
like commodities to increase profits.108 

ICE detains immigrants in three types of 
facilities: Service Processing Centers,109 
state and local jails, and private detention 
facilities. Over two thirds of the immigrant 
detainee population is held in private 
detention centers and state and county 
jails.110 In fact, there are approximately 
350 detention facilities used by ICE, but 
only eight of those are ICE-owned and 
operated.111 

Most private immigration detention cen-
ters are owned by two large corporations: 
Corrections Corporation of America (CCA) 
and GEO Group, Inc.112 The relationship 
between DHS and these two corporations 
began in the 1980s. ICE first contracted 
with CCA in 1983, and with GEO in 1987.113 
Before, undocumented immigrants were 
dealt with exclusively within the civil sys-
tem, but in 2005, “Operation Streamline” 
began to criminalize undocumented 
immigrants and implemented a zero-
tolerance policy that drastically increased 
immigration detainee populations.114 
The immigration detainee population 
has been steadily growing ever since. In 
2002, over 3,300 immigrants were sent 
to private prisons under two $760 million 
contracts between the Federal Bureau of 
Prisons and CCA.115  By 2012, ICE was pay-
ing private companies $5.1 billion to hold 
more than 23,000 criminal immigrants 
under 13 contracts.116  

Placing a large portion of the U.S. immi-
gration detention system in the hands of 
private companies is dangerous when we 
consider the human costs. Besides profit-
ing from federal funds, private detention 
centers—like those run by CCA—force 

Even those held in private detention cen-
ters are treated like criminals.98 Immigrant 
detainees include already vulnerable 
populations like asylum-seekers, torture 
survivors, victims of human trafficking, the 
sick, the disabled, the elderly, and preg-
nant women.99 They also suffer sexual 
assault,100 physical and emotional vio-
lence, and do not have access to adequate 
food, health care or outdoor recreation. 
Some facilities even subject immigrant 
detainees to forced labor.101 The effects 
of this treatment are devastating. A 2003 
study found that 86% of detainees were 
depressed, 77% suffered from anxiety, 
and 50% from Post Traumatic Stress Disor-
der.102 There have also been instances of 
segregation and solitary confinement in 
detention centers and county jails.103 As a 
result of that treatment, immigration de-
tainees have suffered grave physical and 
psychological harm, including death.104 

Human Beings as Commodities
Since noncitizens who have committed 
crimes are first processed, adjudicated, 
and punished through the criminal sys-
tem, the goals of immigration detention 
are non-punitive. In fact, immigration 
detention is legally classified as “civil” de-
tention.105  As opposed to jail or prison, 
the purpose of immigration detention 
is to hold noncitizens who pose a risk of 
flight or threat to public safety while their 
immigration case is being decided. Nev-
ertheless, immigration detention facilities 
resemble prisons, and detainees are treat-
ed no different than criminals.106 Addi-
tionally, due to immigration adjudication 
backlogs, many noncitizens spend several 
months in immigration detention waiting 
for the resolution of their cases.107 

The U.S. government’s overreliance on 
detention as a de facto mechanism for the 
enforcement of immigration laws, and the 
increase of contracts with third parties 

Nevertheless, immigration detention facilities resemble prisons, and detainees are treated no 
different than criminals.106
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noncitizens appear in court and comply 
with final removal orders. They maintain 
that the quota does not force ICE to de-
tain more noncitizens than its caseload 
requires. However, though the quota may 
be the most effective way to ensure that 
noncitizens comply with their Notice to 
Appear or final deportation orders, this 
100% effectiveness comes at too great an 
expense. ATD programs, which are almost 
as effective, are less expensive and keep 
families together. While institutional de-
tention breaks families apart—including 
families whose members are American cit-
izens or lawful permanent residents—ATD 
programs are able to protect the integrity 
of the family unit. Institutional detention 
forces detainees to stop working, which, 
in turn, causes financial strain on their 
families and American communities. 

ICE can only afford to remove 400,000 
noncitizens per year—under 4% of the 
estimated undocumented population in 
the United States.142 The former ICE Acting 
Director of Detention and Removal Op-
erations admitted that even though de-
tention is the surest way to hold people, 
it would be fiscally impossible to detain 
everyone.143 The requirement to detain 
34,000 a day is arbitrary, a number that is 
not based on need or predicted need, and 
it obstructs ICE’s ability to detain when it 
is necessary.   

III. Conclusion
Eliminating the U.S. government’s overreli-
ance on immigration detention is a neces-
sary step towards meaningful immigration 
reform. The requirement that ICE detain an 
arbitrary number of people every day with-
out regard to their propensity for risk of vi-
olence or flight is not only fiscally unsound, 
but morally questionable. Detaining 34,000 
people every day is expensive and wasteful 
in view of Alternatives to Detention pro-

and priorities. 
A Quota That Sticks
In 2013, the Deutch-Foster Amendment—
which proposed to eliminate the deten-
tion bed quota—failed to pass133 in the 
House of Representatives, despite having 
earned the support of 189 members of 
Congress, including eight Republicans.134 
In September 2013, Representatives 
Deutch and Foster, along with 63 of their 
colleagues, sent a letter to the Obama 
administration requesting that it remove 
the bed quota from the administration’s 
FY2015 budget request.135 In early 2014, 
the two congressmen again renewed their 
amendment to no avail.136 

While no other such legislative efforts 
have been made, there have been other 
instances from both sides of the aisle 
questioning the need for an immigration 
detention quota. Representative David 
Price, the ranking Democrat in the House 
Homeland Security Appropriations Com-
mittee, has been trying to strike the quota 
since it was first introduced.137 During a 
House Judiciary Committee hearing, Rep. 
Bachus (R-AL), questioned the efficiency 
of the quota and advocated for the use of 
alternatives to detention.138 Representa-
tives Schakowsky, Price, Polis, Quigley, and 
Roybal-Allard all spoke against the quota 
on the house floor during the debate over 
the DHS appropriations act of 2014.139 
From within DHS, there is also opposition 
to the quota and a preference for ATD pro-
grams. Former DHS Secretary Janet Na-
politano spoke out against the quota call-
ing it an “arbitrary” requirement.140 Julie 
Myers Wood, former ICE Assistant Secre-
tary, believes that ATD programs are more 
sensible than institutional detention.141 

Efforts to eliminate the quota have been 
few and ineffective. Supporters of the 
quota believe that institutional deten-
tion is the best way to make sure that 

with an egregious record of immigration 
violations.”126 Conversely, ICE does not 
focus on undocumented immigrants who 
are seriously ill, disabled, elderly, pregnant 
or nursing, are primary caretakers of chil-
dren or an infirm person, or whose deten-
tion is not otherwise in the public inter-
est.127 However, a lot of detainees fall into 
those categories because the quota is an 
arbitrary number that makes no distinc-
tion between detainees.128

By requiring that a detention quota be 
filled every day, Congress is interfering 
with DHS’ prosecutorial discretion. Pros-
ecutorial discretion is the authority of an 
agency to decide to what degree to en-
force the law against a specific person.129  
Like all other federal government agen-
cies, DHS has prosecutorial discretion over 
subjects within its jurisdiction.130 Unlike 
any other enforcement agency, however, 
ICE has a detention quota—unheard of in 
any other U.S. law enforcement agency.131 

In exercising prosecutorial discretion, ICE 
must consider certain factors such as its 
civil immigration enforcement priorities, 
how long that person has been in the 
United States, how they arrived, their level 
of education, whether they or their family 
members have served in the U.S. military, 
their criminal history, their immigration 
history, their ties/contributions to the 
community, etc.132 These types of careful 
considerations are similar to those made 
in the criminal system. They ensure that 
enforcement agencies are using their re-
sources in a way that best benefits society 
by protecting it from dangerous individu-
als and keeping communities together. 
DHS should be able to make detention 
decisions without an arbitrary quota that 
detracts from its case-by-case assess-
ments about the usefulness and impact 
of detention over each specific individual, 
while also taking into account its budget 

ICE can only afford to remove 400,000 noncitizens per year—under 4% of the estimated 
undocumented population in the United States.142 
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billion a year.”); Tabassum Zakaria, Reuters, 
U.S. Agency Says Average Cost of Immigrant 
Detention $119 Per Day, February 28, 
2013 available at http://www.reuters.com/
article/2013/03/01/us-usa-fiscal-immigration-
idU.S.BRE92001120130301 (citing $119 as the 
daily amount per detainee according to ICE). 
For more figures on immigration detention 
cost, see generally National Immigrant Justice 
Center, Media Coverage for ICE Detention Bed 
Quota, January 22, 2014 available at http://
immigrantjustice.org/sites/immigrantjustice.
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Endnotes
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2013 available at http://www.bloomberg.com/
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grams that have been successful across the 
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to continue to be productive members of 
society while they await their day in immi-
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edented requirement in the law enforce-
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sessment. In so doing, ICE would be able 
to manage its funds in the most efficient 
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taxpayer dollars.
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